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hecause vou will be coming back to testify in
some differvent capaciiy. Your counsel wil]
explain all or that Lo you.

THE WITNESS: Okavy .

JUDGE STPPEL: So just doing talk
vour testimony with anybody excepl counsel
until yonu're finished with this, okay?

THE wWITNESS: Okay.

JUDGE SIPPEL: ALl right.

THE WITNESS: What's the schadule
For tomor row. Am ot supposed to be here al the
Samne Dlme Conoroow?

i VEON I would be thero at

THE VLITNRESS: 6:30, okay.

JUDGE SIPPREL: 6:30 for vou, 9:20
for us. Isn't that fair?

THE WITNESS:  Yes, it's fair.

MR. LYON: Are you we going to put
Dotective Shitling on now?

JUDCE SIPPEL: What time s Lt7?

MR, LYON: Five after 4:00 p.m.
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MS. LANCASTER: Tt’s after 4:00

JUDGE ST1PPREL: Yes, T mean | have
no problems getting him started bul I doubt
he’'s going to finish today is he?

MR, LYON: No way on that one.

5. LANCASTER: No way he’ll

el
ey

finian.
JUDGE SIpPPREL: I didn't think so.

dell wiy don’l we get him started and seo how

ME . LYOMN: Mr. Titus, you have the
right o conlbinue to monitor this proccoeding.

THE WITNESS: Okay, I'1il do so.

ME . LANCASTER: Your Honor

JUDGHE SIPPEL:  Bubt there should be
nobody else in Lhere with you unless 1t's the
staft peopie.

THE WITNEESS: There's nobody here
at all, jusit me.

MS . LANCASTER: Your Honor --

THE WITHNESS: YOou guys cameras
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zoomed way in by the way.

JUDGE SIPPEL: Is that good or bad?

THE WITNESS: Well I can’t seoc you.

JUDGE SIPPEL: Well let’s see —-- do
vou sce us beibter now?

THE WITNESS: There you go, thabt's
betlor.

JUDGE STPPRIL: Okay, let's go off
t.he record. laet's go off the record. The
roporter - - we'll go of f record for a minute.

(Whereupon, off the record irom
4:0% pow. until 4:12 p.m.)

JUDGE SIPPEL: I'm going to ask the
witness to identify himsoelft please just for
the record sir?

THLE  WITNESS: Deteclive Robert
Shilling, S-H-I-L-T.-I-N-G.

JUDGE SIPPEL: Which department 1
vour police department?

THE WITNESS: I'm with the Seattle
Policoe Deparyiment .

JUBLGE STIPPEL: Okay, would you just

NEAL R. GROSS
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stand and ralsoe your right hand please.
WHEREUPON,
ROBERT SHILLING
was called for examination by Counsel {or the
Enforcement Bureau, having bkeen first duly
aworn, assumod Lhe witness stand, was examined
and testifioed as follows:
DIRECT LXAMINATION
BY MR. KNOWLES-KELLETT:

0 Dotoctive Shilling, have you had a
chiance to look at what's been marked as
pnforcement Bureau Exhibitc 2, 3, 4, and b?

A Vohave.

O Okav, 1f called to provide direct
nral testimony, Exhibit 2 is your written
testinony. Do oyvou believe that's still true
and correct?

A TG

0 Okay, in light of a couple of
questions arose yesterday at the admission
session regarding a couple of the documents in

Exhibit 4. If you would turn your attention

NEAL R. GROSS
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to those.

Pages one and two are a notice of

release.  Did you prepars that document?

A I did not.
0 Okay, who prepared that document?
FA\ That’'s done by bthe Department of

Corrections Headquartérs in our community
protection unit.

0] Okay, on page 41 of that exhibit
page 41 1711 tell you 1s a duplicate of
Batiibit %5 which T odirccted and turned your
attention to a second ago.

T note at the top 1t says prepared

hy bDetective Robert A. Shilling.

A That s correct.

0 Is that vou?

A That i1s.

0 Okavy, and you prepared this

document?
A T did.
0 Okay, and this is your summary of
the facts in your f[:11e?
NEAL R. GROSS
COURT AREPGRTERS AND TRANSCRIBERS
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iy That's correct.
0 Okay, detective 1in your written

testimony vou indicated that you evaluated Mr.

Titus”’ risk of reassesament 99! several

OCCasions. Ts that correct?

A That 's correct.
Q The filrst occasion was?
A The {irar occasion was when hoe was

first relecased [rom prison and at that point
in time we had a committee bthat was saet up Lo
review risk.

) Okay.

S Tt was all subjeciive. There was
nothing objective aboub il other than the fact
that we had dedicated cmploveecs thal, you know
were trying to work within the spirit of the
law and lcocok at all the informatlion that we
had available to determine some sort of risk
to the community.

O T think since the time vyou wrote
the written testimony | think you -- what was
the problem with the subjective analysis for

NEAL R. GROSS
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rigk assessment?
JUDGE SIPPEL: Can wo put a time
frame on that first?
BY MR. KNOWLES-KELLETI:
Q That as 1n the carly fo mid-90"s.
iy That we did Mr. Titus’ initial risk
assessmenlt?
Q ves, why did o oyou move away  Lrom
subject Lve
JUDGE SLPPEL: What date did yvou do
che firss risk assessment for nim,  Ior Mr.
Titus that g7
THE PIUTRNESS i believe it was in
January of 19094,
JUDGE STPPEL: January 1994 oxavy,

and that time there was a subjective system

for assessing. 15 that
THE WEINESS:  Washington State Law
left it up to every single law cniforcement
agency in Washington State to determine risk.
There was no rhyme nor reason to
how that was donco. Tt was just mainly law

NEAL R. GROSS
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cnforcement agencies putting together a
commnl Ll ec of people wilthin thelr law
cnforcement agency, usually of differcont
ranks, different knowledge to git ana look atr

all the information that we had recelved from

the Department of Corrections, institutlional

st ory, noyvohologicoal history, treatmeoent
HLstory . ana determine basced on all  that

informalion that we read whal the possibleo

'

e community .

risk thig person was Lo U

But that would be an

cat imat ed characlerizat Lon as opposed Lo a say
a Grientiiteally dotermined?

THE  WLENESS: Yes, Your Honor,
Chero was no actbuarial models used.  There was
really nothing sclentitic about 1t it was
just, what 15 your best guess as Lo this
DEerSons

JUDGE SIPPREL: All yight, I didn’'t
want to use that word.

THE WITNESS: Yes.

JUDGE SIPPEL: Okay, well thank you

NEAL R. GROSS
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1 for your candor.
2 BY ME. ENOWLES-KELLETT:
3 9] Okeay, did you have any background
4 for performing these assessmentg?
5 A Arc yvoul talking about the 1nitial
6 commitben asscssnaenta?
7 9] vihen you were performing them in
3 1994 o 19495, Did vou work a blme on sex
9o o fondors?

10 5 i L9941 nhad worked for Lour years

1l with sox ol fendors.
17 ® Okaw,  so bthat  was  sort of o the
13 beginning of your career with sex offenderg?

15 ) Okay, the - what changed with
16 regard Lo r augsessments .  Why dad you move
| _

17 Cooan acituarial moagel?

18 A wWell the problem was because law
19 cnforcement was able -- every law cnforcoment
20 agency was able to do their own subjective
21 determinat lon of what risk somebody played in
22 Lhe communiiy.
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You had lew enforcement agencies
that because somebody was a Level 30 Sex
Of fender, which was the highest risk, and
witloh meant  Lhey  were  subject  to  media
notificarcion, vou would have law enforcement
agencioes that would automatically make
sumehody a Level 3.

Fnowling that because this person
s a Level 3 and subject tO mecla
nolification thoy would probably leave that
furisdicrion and they would go to somewheve.
Generally cither Spokane or the Greater Pugel
Sound araa bhelweern Everctt and  Takoina,
rcluding Scatblie whoroe we were Crying to do
irowithin the spirit of the law.

And that's exactly what happened.
we had sex of fenders fleeing these smaller
agenclies and sometlimes larger agencies to go
to some place where they felt they were going
o be treated more fairly.

50 1 1997 realizing that law

p
-

enforcement  can be our own  worst  enemy
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somerimes and we were about to shoot curselves
in the foot. I drafted legislaticn that
created the end of sentence review board.
wWhich made -- the legislation mandated under
Washington State law that we use an actuarial
risk asscssment model that would be used on
every sex offender leaving the Department of
Corrections, leaving the Jjuvenile
rehabilitation administration, leaving Western
State Hospital, or Isaving Lhe jurisdiction of
the indeterminate senbtence reviow board or
parole boarcd.

So, if they met those four criteria
Lhey would be subject to review by the ond of
senlonce review board using an acltuarial risk
assessment model that the ond of sentence
reviow board would end up determining was the
one Washingbon State was golng to use.

That legislation passed and in 1997
the cnd of sentence review board was created
for reviewing sex offonder rigk.

0 Okay, and so then you went back

NEAL R. GROSS
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after Mercer Island, vyou rated Mr. Titus
ancther time?

N Becausoe Mr . Titus had never been
scored using the state mandated scoring tool
wer had never done one on him. We had left his
risk at what it was feeling that it’'s ncot fair
bt adjust somebodices risk 1£ there haén’t been
any actlivity on thelr part.

If Lhey ' ve done what their supposed
to do. If they are not increasing risk orvr
decreasing risk. I mean we would just leave
tt the same.

JUDGEE S1PPEL:  Did T get - maybe
T mrgsed somelthlng. Nid vou tostify as Lo
what the risk asscssment was on the flrst
assessment . What level did he come out ofl?

THE WITNESS: In the subjective
determination by the committee we determined
thal he was a moderate risk to reoffend, or a
Level 2.

JUDGE S1IPPEL: Level 2.

THE WITNZSS: Yes.

NEAL R. GROSS

CCURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE. N.W.

707

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www nealrgross com




[

JUDGE SIPPEL: And do vyou recall
what  any of the -- what the significant
determinants were to come up with a Level 2,
even on the subjective level?

THE WITNESS: It was the fact that

e had three convictions for some sort of

sexual  assault. Tn fact there was two
indecent liborties as & juvoenile. and
compunicabing  with a  minor for 1mmoral

purposces as an adult.

Ho had Lwo other incidents where he
was charged for sex offenses and they were
ultimately dismissed by the (ourt.

Une under the auspices that he get
sex offender treatment. That was the first
one, The second one was because the victim
was unable Lo testiivy.

So we actually had five different
crimes that we were looking al as well as his
sex of fender treatment summary that he refused
to sign, but still was not a glowing accolades

ahour how well he did in treatment. In fact,

NEAL R. GROSS
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't was just the opposite.
JUDCE SIPPED: S50
warrantad a Level 2 at

THE WITNESS:

that,

AV

that

that time back in 19947

Probably would have

warranted & Level 3, but we were cognizant of

thee fact that thig was

Washington Stato.

relatively new ©o

e wero belng vaery diligent in not

overreacting  bocause  weoe realized
making somebody a Level 3 thnat meant
subijoct Lo modia

WO COVQIAgE

obviously have & huge impact  on
life.

JUDGE SIPPEL:
rhe committee did it's job pack in

THE WITNLSS: Yes.

JUDGE SIPPEL:
have wrestled -+ 1t sounds like you
with it a lot and then you came up
for th reason you’'ve gilven?

THE WITNESS: Right .

JUDGE SIPPEL: Okay then,

NEAL R. GROSS
COURT REPORTEAS AND TRANSCRIBERS
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Lhen Mr. Knowles.
RY MR. EKNOWLES-KELLETT:
0O Wy do You do Chese risk
asgessments?
A Theo actuarial risk asscgssment s, or
ihe one's in the communlty?
Q0 Wiy o you do a Communt by

notiflcation program at ali?

7 Well,  Washington State was  Lhe
first stalto 1 the Unlbted Statoes to o do

That, bogan 1 1990

o~

ommunity ot rac

and Megan's Law didn’l even go into eflioo!

Sy owo o wero the flrst in Lhe nat lon
to do them and the idea was that we tolt that
people nad a right Lo know when a sex oilendor
Wwho was a moderate oy high risk was lLiving in
Ltheir community for a numper of reasons.

Mumber one, so that -- not so that
they could harass thom in any way shape or
form. You know, we do community meetings that
make suer people understand in no uncertain

NEAL R. GROSS
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terms that we will not tolerate 1n any way,
shape, or form any type of vigilantism on a
Sex offender.

But it 15 designed to help pcople
make good cheilces in relation to having this

sex of lender in Lhelr neighborhood. We don't
wo tell thom that yvou don’t have to roll
out Lne red carpel.
Fol don't have o bring oulbl the
werloome  wagoen, oot leave the person alone.
lext fhen aet on with their JTife. Know what
thov've done, know who Lhey are, this probably
isat . womebody  vouw  want  babysitting  your
chitc, his probanly lsn’t somabody, you know
vou wan' driving your child to school.

Rut leave then alone and in many
cases bthey will succeed. And that was the
purpose of  community notification. TL also
assists us In getting our into the community
and by doing this community education mectings
educating the public on sex offenders and sex
offending in general . 50 that they

NEAL R. GROSS
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understand. It's a big picture. Tt’s not
jusit this narrow plece of picture where we get
some  legislatures, you know passing laws
saying sox offenders can’t live within a
certaln geographical area. That may solve the
problem thore but there are huge ramifications
oy Lhat .

o owe  try o Lo explain  the big
cilicture o the public and they do understand
i owhoen we do pneso meellngs.

O Does P end up —-- does 16 of fect

their ability to access children?

iy Werl b L thely crimes have been --
JUDGHE S STPPRL: Do you understand
that guestion. Acoess,  what do o yvou mean

access children?

MR, KNOWLES-KELLETT: The documents
discuss -- the release documents discuss
limiting My. Titus’ access to minors. Do you
anderstand what I mean by access Lo minors?

THE WITNESS: Yes.

ME . KNOWLES-KELLETT: Okavy.
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BY MR. KNOWLES-KELLETT:

¢ Does community notification have
the effect of limiting access to minors. For
-— vou know to prevent recidivism?

A Well there was a study done by the
Washingron State Institute for Public Policy
that fook a look at recidivism based on
community notification and 1t's the only one
that has been done in the United States to
date.

and what that said was that Lo was
st atisticelly Insignificant the 1mpact GLhe
community notiflcation had on recidivism.
But o where 1o did inake a differeonce in almost
doublie was people reporting that there had
heen a violation of some sort in double the
Lime that theroe was.

For example, T think 1t was 24
months that someone had been under community
notification. But yet 1f they had reoffended
thatt was determined within 12 months. [t was

it hall the Lime that --
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1 JUDGE SIPFEL: You cut down on the

2 detection time is that what vou're saving?

3 THE WITNESS: If the person

4 committed a viclation they were detected in

5 less time. It tock less time to detect it

H because they  were subject  to  community

7 notification -- JUDGE SIPPRR: I gee, I

3! see .

9 THE WITNESS: - than those that
10 were subject bo comnunity notification that
i hadn‘t reoffended.

12 JUDGE  STPPEL: Ookay, okay, I
I undorstand.

14 THE WITNRKSE i vrobably didn’t --
15 JUDGE SIPPEL: No you did, you did.
RS BY MR. KNOWLLES-KDLLETT:

17 0 You said that one of the purposes
18 was Lhoe communities right to know so that they

2] could make good cholices. What do you mean by

20 good cholces?
21 A well, for examnle 1f someone 1is a
22 convicted child melester you obviously don't
NEAL R. GROSS
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want them watching their children. in
addition, 1 mean Waghington State f{eltbt so
strongly about that they passed the law that
makes 1t a misdemaancr for anybody to leave a
child in the care of a sex offender.

You know 1f  somebody  ig, for
oxample a convicted child molester and they go
o Church they don’l want them running the
yvouth  group. S those are the types of
rnolces that I'm talking about. That allows
inem to make good, oducated cholces regarding
the saftety of their children.

O One olher matter that came up since
v wWrote your testimony. My understanding 1s

- are vyou familiar with a national system of
registration for sex olfenders?

A There was a Federal! law that was
vassed in 2006 called the Adam Walsh Act. And
states have until July of 2009 to come into
compliance or they lose ten percent of thelir
burn grant formula funds per year
accumulatively until all the funds are gonc.
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And the Adam Walsh Act is
4 sweeping bill  that makes sax of fender
registration and community notitication the
same  1in all 50 states and each of  our
rerritories, Guam, Puerto Rico, Virgin
[slands, American sSoil.,

0 Do yoﬁ know 1f Washington will

adopt. 1t¢?
MR, LYON: Objection.
JUDGE SIPPET.: What's the reason?
MR, LYON: Calls for speculation.
JUDGE SIPPEL:  wWeill [ sce -- well
vou can rephrasoe that.
BY MR. ENOWLES-KELTELDT: 7

9 Do you acknowledge as to whether
Washington plans to adopt 1L or not?

A T have heard f{rom a number ol
people that they do. sut. I have also heard
from people including myself that we’'re going
to fight 1t as much as wo can.

0 Can vyou describe the major changes

from your currenl system?
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JUDGE SIPPEL: I'm going to take
that answer as boing that hoe really, vyou
rcecally don't know.

THE WITNESS: T really d;n’t Know.

ME. KNOWLES-KELLETT: roti
stipulate to that.

JUDGE S1prPhl: It s okay, go ahead.

9] Could you dosceribe the  major
changes that it would have from the current
Sy aren?

MR L7 ON Obrootion as T
relevance, vYour  Honor as  woell  as  being
speculative.

MR KEOWLES SRLLETYT Can T
respond, Your Honor?

JUDGE SIDPREL: Yeos go ahead, sure.

MR . KNOWLES KRLLETT: OCkay, I think
that Federal standard with respect to sex
offenders could be - could help Your Honor,
in making a determination in this case.

I don’t know that that’s the case.
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By having my limited understanding I°d like to
hear Detective Shilling’s understanding.
JUDGE S1PPEL:  Adam Walsh this i1s
Poedoral legigslation?
MR . KMNOWLES-KELLETT ! Fedoaral
loeglislation. and you know I think that this

casce could be procedenlt setting for the PCC

and wo at least oughi Lo -- you know if ovou
just give i Fodon't antend to go o into this

very long. A foew rinutes and 1f's not helpfual

Ll . LY Your  Honor, T don' o
think anvihing stops counsel from roferring o
the Federal Jlaw 1 findings. ] don’tv kuow
wWhiail - how we mowe this along 1 having this
wiiness assess hlgs undoerstanding of 1.

JUDGE SIPrEL:  well | am inclined
to agree with counsal. Tor light of tho Lime
of the day and vou know we didn’t really make
as much ground today a3 we should have T don’t
think.

T'm not punishing vyou for this.
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But I -- 1t’'s too speculative. The detective
candidly answered. He said that, you know he
hag one sern of views on 1t and he feels very
strongly abour 6. and he’'s going to work
agalnst 1t and there's probably other people
who are also well gualified people who feel

Lhe othner way. So, what difference deoes it

ML KNOWLES-KeELLETT: Well as to
Washington Sale thal 's correct. Ag to the

DI s guidel ines regardling a national system,

their final, 1L's nobt speculative.

JSUGORE S STRPPRPREL Well wyou can pul
those oy ol bave the guidelines we'll put
them 1n the record. We'll take Judicial

notice of D

M. ENOWLES-KELLETT: Okavy, what
i'd like to do though 1s ask just a couple of
gquestions about the major differences so that
can artioulats

JUDGE STPPEL: All raight.

MR ENOWLES -KELLETT: - - 1t makes
it much ecasier to read the guidelines.
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JUDGE SIPPEL: All right, a couple
of gquestions.
BY MR. EKNOWLLS-KELLETT:

0 Detective Shilling, could VO
hignlight the najor differences particularly
wilh respecl o Mr. Titus 1f vyou adopt the
nat lonal Adamn Yalsh system?

PN Viell for one of the major changes
and when T owas tatklng about my own beling
against this, tashiington State ratifying this
is poecause we o Lrom a systenm where wo Lake
a look at risk and risk will mean nething
under the adam YWalsh Act. Lt 1s solely based
Gt Criime ol conviction or Crimes of
convictilon.

Sa for example, somebody who has
My, Titus’ convictions is automatically going
Fo be a Tier 3 regardless of any ol actuarial
risk assessmert. Not that actuarial risk
assessmenlt can’t be done because it says in
the rederal guldelines they can’t. But they
have no determination what the tier level 1is
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